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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  205 
[Docket  No.  FEMA-DR  205] 

Disaster  Assistance:  Public  Assistance 
(Subpart  E) 

agency:  Federal  Emergency 
Management  Agency,  disaster  response 
and  recovery. 
action:  Final  rule. 

summary:  The  Federal  Emergency 
Management  Agency  is  in  the  process  of 
revising  its  regulations  which  implement 
the  Disaster  Relief  Act  of  1974.  This 
document  revises  the  regulations 
concerning  public  assistance.  The 
regulations  provide  policies  and 
guidelines  for  determinations  of 
eligibility  of  applicants  for  public 
assistance,  eligibility  of  work,  and 
eligibility  of  costs  of  the  Disaster  Relief 
Act  of  1974,  Pub.  L.  93-288,  as  amended. 
The  existing  rule  is  expanded  to 
incorporate  certain  material  published 
previously  in  the  FEMA  Eligibility 
Handbook,  DRR-2.  Portions  of  the 
material  have  been  revised  to  clarify 
existing  policy  and  procedures. 
EFFECTIVE  DATE:  For  declarations  of 
major  disasters  or  emergencies  made 
after  September  12, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Morath,  Office  of  Public 
Assistance,  Disaster  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  Telephone:  (202)  634-7835. 
SUPPLEMENTAL  INFORMATION:  A  notice 
issued  in  the  Federal  Register  on  May  2, 
1979,  establishing  CFR  Title  and  Chapter 
for  FEMA  regulations  (Title  44,  Chapter 
I,  Federal  Emergency  Management 
Agency,  with  Subchapters  A-E) 
indicated  that  Disaster  Assistance 
would  be  Subchapter  D,  Parts  200-299. 
On  September  28, 1979,  FEMA  published 
a  Notice  of  Transfer  and  Redesignation 
that  transferred  the  Federal  Disaster 
Assistance  Regulations  from  24  CFR 
Parts  2200-2205  to  44  CFR  Part  200  et 
seq.  The  regulations  implementing  the 
Disaster  Relief  Act  of  1974,  Pub.  L.  93- 
288  (44  CFR  Part  205),  are  in  the  process 
of  reorganization  and  revision.  On 
November  1, 1979,  the  then  Acting 
Director  for  Disaster  Response  and 
Recovery  published  in  the  Federal 
Register  (44  FR  63061)  a  proposed  rule  to 
revise  and  recodify  the  material 
concerning  eligibility  for  public 
assistance  in  the  existing  44  CFR  205  as 
a  new  Subpart  E.  The  rule  is  expanded 
to  incorporate  material  previously 


published  in  the  FEMA  Eligibility 
Handbook,  DRR-2.  Portions  of  the 
material  have  been  revised  to  clarify 
existing  policy  and  procedures. 
Comments  were  invited  to  December  31, 
1979.  In  addition,  copies  were  sent  to 
each  State  official  responsible  for 
disaster  operations. 

A  total  of  124  responses  were  received 
concerning  the  proposed  Subpart  E.  The 
comments  received  can  be  summarized 
as  those  (1)  editorial  in  nature;  (2) 
suitable  for  incorporation  in  Handbooks 
but  not  regulations;  (3)  not  relevant  to 
Subpart  E  but  which  could  be 
considered  as  another  appropriate 
subpart  of  the  regulations;  (4)  requesting 
changes  to  conform  ot  0MB  Circular  74- 
4;  (5)  proposing  mandatory  consultation 
by  FEMA  with  applicants  prior  to  taking 
any  grant  action;  (6)  questioning 
whether  the  Regional  Director  has 
mandatory  or  discretionary  authority  in 
withholding  funding  in  no-action 
alternatives;  (7)  requesting  clarification 
of  the  grant-in-lieu  concept;  (8)  those 
challenging  the  eligibility  aspects  of  the 
snow  removal  reimbursement  policy 
(more  specific  comments  conceniing 
responses  in  each  of  these  categories 
are  discussed  in  the  succeeding 
paragraphs);  and  (9)  suggesting  changes 
which  have  been  incorporated  in  the 
Hnal  rule. 

(1)  Editorial  Comments:  Our  editors 
who  have  final  review  of  each  draft  rule 
for  clarity  of  expression  have  reviewed 
each  such  comment  and  have 
incorporated  those  which,  in  our 
judgement,  result  in  improvements  when 
compared  to  the  proposed  rule. 

(2)  Handbooks:  Some  suggestions  that 
examples  or  clarification  be  included  in 
Subpart  E  can  best  be  accommodated  by 
appropriate  coverage  in  FEMA 
Handbooks.  Any  suggestion  requesting  a 
change  of  mandatory  policies  or 
procedures  has  been  considered  as 
pertainng  to  44  CFR  Subpart  E.  Coverage 
in  handbooks  of  such  suggestions  is  not 
appropriate  and  none  has  been 
scheduled. 

(3)  Other  FEMA  Regulations: 
Suggestions  pertaining  to  other  subparts 
of  44  CFR  205,  or  other  FEMA 
regulations,  were  referred  to  the 
responsible  FEMA  staff  member  for 
consideration  in  appropriate  rulemaking. 

(4)  0MB  Circular  74-4:  Based  on  our 
review  of  the  Eligibility  of  Cost  section 
of  the  regulations  and  0MB  Circular  74- 
4,  we  have  modified  Section  205.76  to 
conform  to  the  circular,  except  for 
certain  indirect  costs  identified  as 
administrative  expenses.  We  advised 
the  Office  of  Management  and  Budget 
(0MB)  by  letter  of  March  27, 1980,  that 
we  would  incorporate  some  changes  at 
this  time  and  consult  with  them,  further, 


concerning  the  treatment  of  certain 
indirect  costs.  FEMA  and  its 
predecessor  agencies,  the  Federal 
Disaster  Assistance  Administration 
(FDAA)  and  the  Office  of  Emergency 
Preparedness  (OEP),  have  maintained 
the  position  that  not  allowing  such 
indirect  costs  was  consistent  with  the 
provision  of  the  Disaster  Relief  Act  of 
1974.  Public  Law  93-288  provides  that 
Federal  disaster  assistance  be 
supplementary  to  the  efforts  of  State 
and  local  governments  and  also  provide 
that  such  governments  commit  a 
reasonable  amount  of  their  own  funds 
towards  alleviating  the  damage  caused 
by  the  disaster.  To  avoid  further  delay, 
we  are  publishing  Section  205.76  as  a 
final  rule  at  this  time  subject  to  future 
amendment  as  the  results  of  our 
discussions  with  OMB. 

(5)  Mandatory  Consultation; 

Suggestion  was  made  that,  prior  to 
approval  of  any  grant  or  loan,  the  FEMA 
Regional  Director  must  consult  with  the 
applicant  and  with  the  Governor’s 
Authorized  Represeiitative.  The  FEMA 
workload  for  individual  projects  of 
disaster  assistance  to  local  or  State 
governments,  or  to  other  eligible 
grantees,  varies  depending  upon 
occurrence  of  major  disasters  or 
emergencies,  but  ranges  from  20,000  to 
40,000  projects  per  year.  A  recent 
sampling  of  about  10,000  projects 
revealed  that  ninety-two  percent  were 
for  under  $25,000  per  project.  Our 
present  FEMA  policies  and  procedures 
require  that  each  Damage  Survey  Report 
(DSR)  be  prepared  based  on  field 
surveys  by  Federal/State  inspectors 
escorted  by  a  local  representative. 

These  DSR’s  are  reviewed  by  Federal 
engineers,  FEMA  program  officers  and 
by  State  program  officers  before  each 
project  application  (P/A)  is  submitted. 
Each  P/A  is  submitted  by  the  applicant 
and  approved  by  the  Governor’s 
Authorized  Representative  before  the 
Regional  Director  approves  the  project 
application  and  obligates  FEMA 
funding.  At  every  point  in  these 
procedures,  the  State  on  behalf  of  the 
eligible  grantee  may  appeal  any  decision 
or  action  taken.  Considering  the 
numerous  projects  comprising  the  FEMA 
workload  and  the  opportunities  for 
consultation  already  provided  by  the 
existing  procedures,  the  FEMA 
Associate  Director  for  Disaster 
Response  and  Recovery  has  determined 

‘  that  further  mandatory  consultations  are 
not  justified.  Therefore,  those 
suggestions  have  been  rejected. 

(6)  No  Action  Alternative:  Questions 
have  been  posed  as  to  whether  the 
Regional  Director  has  mandatory  or 
discretionary  authority  in  withholding 
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FEMA  funding  requested  by  an  eligible 
grantee  through  the  State.  Under  Section 
303(a)(4),  Public  Law  93-288,  the  Federal 
Coordinating  Officer  is  responsible  for 
assisting  “local  citizens  and  public 
officials  in  promptly  obtaining 
assistance  to  which  they  are  entitled.” 
However,  the  Regional  Director  may 
approve  a  FEMA  grant  or  loan  only 
when  he  determines  that  such  action  is 
legal  and  proper  under  the  Act  and  44 
CFR.  He  has  no  discretion  to  disapprove 
any  grant  or  loan  arbitrarily  and 
capriciously,  but  he  may  not  approve 
grants  or  loans  which  he  is  unable  to 
justify. 

(7)  Grant-in-Lieu  (GIL):  Suggestions 
were  made  that  the  proposed  rule  be 
modified  to  support  the  position  taken 
by  claimants  in  a  recent  appeal  on 
behalf  of  a  private  nonprofit  hospital. 
The  FEMA  General  Counsel  has  already 
made  a  legal  review  of  the  issues 
involved  and  has  supported  the 
language  of  the  proposed  rule. 

Therefore,  no  change  is  contemplated. 
However,  further  examples  and 
explanations  will  be  incorporated  in  the 
next  revision  of  the  FEMA  Eligibility 
Handbook  to  avoid  any 
misunderstanding  of  the  correct 
interpretation  of  the  GIL  concept. 

(8)  Emergency  Snow  Removal:  Ninety- 
four  responses  to  this  proposed 
rulemaking  commented  on  principles  in 
44  CFR  205  Subpart  E  pertaining  to 
emergency  snow  removal.  These 
included  20  from  State  officials;  68  from 
local  officials;  five  from  members  of 
Congress;  and  one  from  the  Federal 
Highway  Administration.  Sixty-six  of 
the  sixty-eight  local  responses  were 
from  Illinois  and  most  were  very  similar 
in  phraseology  and  content  to  a  sample 
letter  sent  to  heads  of  local  governments 
by  the  Illinois  Director  of  Emergency 
Services.  Considering  these  numerous 
comments  and  the  fact  that  the  1979- 
1980  winter  season  has  passed,  the 
Associate  Director  decided  to  reserve 
the  following  paragraphs:  44  CFR 
205.72(f):  44  CFR  205.74(c)(6);  and  44 
CFR  205.76(d)(4).  After  further  review  of 
the  comments  received  on  emergency 
snow  removal  assistance  as  the  result  of 
this  proposed  rulemaking,  the  Associate 
Director  expects  to  consult  with 
individuals  representing  local  and  State 
governments  who  have  participated  in 
past  Federal  programs  of  emergency 
snow  removal  assistance  or  who  have 
raised  many  of  the  issues  in  these 
comments.  A  Hnal  rule  for  these 
reserved  paragraphs  is  scheduled  for 
publication  prior  to  the  next  snow 
season. 

(9)  Suggestions  Accepted  and 
Reflected  in  the  Final  Rule:  There  were 


numerous  suggestions  or  changes  in 
wording  to  clarify  or  to  modify  sections 
in  the  proposed  ^e  which  have  been 
accepted  with  modifications  in  the  Hnal 
rule.  Since  these  changes  should  satisfy 
the  respondent  and  do  not  constitute 
major  changes  of  policies  or  procedures, 
they  are  not  discussed  further  in  these 
paragraphs.  In  most  cases  they  clarify  or 
expand  on  concepts  expressed  in  the 
proposed  rulemaking. 

A  Finding  of  Inapplicability  of  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  has  been  made  in 
accordance  with  "Procedures  for 
Protection  and  Enhancement  of 
Environmental  Quality.”  Interested 
parties  may  obtain  and  inspect  copies  of 
this  Finding  of  Inapplicability  at  the 
Office  of  the  Rules  Docket  Clerk  of  the 
Federal  Emergency  Management 
Agency  in  Washington,  D.C.  20472. 

The  regulation  is  in  consonance  with 
the  provisions  of  the  Executive  Order 
dated  November  16, 1979,  and  does  not 
impose  an  unnecessary  burden  on  the 
small  business  sector  of  the  economy. 

The  regulation  does  not  impact 
adversely  on  the  central  cities,  suburban 
communities,  or  non-metropolitan 
communities. 

As  provided  in  Executive  Order  12044 
dated  March  23, 1968,  the  regulation 
does  not  have  any  significant  economic 
consequences  on  the  general  economy, 
individual  industries,  geographic 
regions,  or  levels  of  government. 

Subpart  “G”  (Sections  205.75-205.79) 
entitled  Disaster  Preparedness 
Assistance  has  been  replaced  by  Part 
300  of  this  Chapter,  added  February  29, 
1980,  45  FR 13464.  Also,  205.100-205.104 
were  added  December  11, 1979  at  44  FR 
71793  and  were  designated  Subpart  G, 
Fire  Suppression  Assistance.  Sections 
205.75-205.79  should  be  removed  and 
205.100-205.104  remain  in  effect  as 
current  Subpart  G. 

Accordingly,  44  CFR  Part  205  of  the 
Federal  Disaster  Assistance  Regulations 
is  revised  by  deleting  §§  205.29-205.32, 
205.33(b),  205.52-205.55,  205.57,  and 
205.75  through  205.79  (titled  subpart  G), 
and  by  adding  a  new  Subpart  E  (Public 
Assistance),  §  §  205.70  through  205.76,  as 
follows: 

Subpart  E— Public  Assistance 

Sec. 

205.70  General. 

205.71  Definibons. 

205.72  Applicant  eligibility. 

205.73  General  work  eligibility. 

205.74  Emergency  work. 

205.75  Permanent  work. 

205.76  Eligibility  of  costs. 

Authority:  Sec.  601,  Disaster  Relief  Act  of 
1974,  as  amended.  Pub.  L  93-288,  88  Stat.  163 
(42  U.S.C.  5201):  Executive  Order  12148  (44  FR 
43239);  and  Delegation  of  Authority. 


Subpart  E — Public  Assistance 

§  205.70  GeneraL 

This  subpart  provides  policies  and 
guidelines  for  determinations  of 
eligibility  of  applicants  for  public 
assistance,  eligibility  of  work,  and 
eligibility  of  costs  of  Pub.  L  93-288,  as 
amended.  It  includes  criteria  for 
determining  eligibility  of  assistance 
under  Sections  305,  306, 402, 403, 415, 

416, 418,  and  419  of  Pub.  L  93-288,  as 
amended.  Refer  also  to  Subparts  ],  K, 
and  M,  and  to  44  CFR  Parts  9  and  10  of 
these  regulations  for  additional 
guidance  related  to  eligibility 
determinations. 

§205.71  Definitions. 

(a)  “Educational  institution”  means: 

(1)  Any  elementary  school  as  defined 
by  section  801(c)  of  die  Elementary  and 
Secondary  Education  Act  of  1965; 

(2)  Any  secondary  school  as  defined 
by  section  801(h)  of  the  Elementary  and 
Secondary  Education  Act  of  1965;  or 

(3)  Any  institution  of  higher  education 
as  defined  by  section  1201  of  the  Higher 
Education  Act  of  1965. 

(b)  “Predisaster  condition”  means  the 
state  of  repair  or  serviceability  of  a 
facility  immediately  prior  to  the  disaster, 
taking  into  consideration  prior  damages, 
age,  deterioration,  and  any  limitations 
upon  its  operation. 

(c)  “Predisaster  design”  means  the 
size  and  capacity  of  a  facility  when  the 
major  disaster  occiured,  taking  into 
account  its  major  features,  as  originally 
placed  in  service  but  updated  by  any 
modernization  or  expansion  of  the 
facility,  prior  to  the  major  disaster,  to 
provide  added  capacity  for  public 
services. 

(d)  “Private  nonprofit  facility”  means 
any  private  nonprofit  educational, 
utility,  emergency,  medical,  and 
custodial  care  facility,  including  those 
for  the  aged  or  disabled,  and  those  on 
Indian  reservations. 

(1)  “Educational  facilities”  means 
classrooms  plus  related  supplies, 
equipment,  machinery,  and  utilities  of 
an  educational  institution  necessary  or 
appropriate  for  instructional, 
administrative,  and  support  purposes, 
but  does  not  include: 

(i)  Buildings,  structures  and  related 
items  used  primarily  for  athletic 
exhibitions,  contests,  games  or  other 
events  for  which  admission  is  charged 
to  the  general  public,  such  as  athletic 
stadiums,  gynmasiums,  and  swimming 
pools. 

(ii)  Buildings,  structures  and  related 
items  used  primarily  for  religious 
purposes  or  primarily  in  connection  with 
any  part  of  the  program  of  a  divinity 
school,  or  department  of  divinity,  as 
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defined  by  Section  1201  of  the  Higher 
Education  Act  of  1965. 

(2)  “Utility”  means  buildings, 
structures,  or  systems  of  any  power, 
energy,  telephone,  water  supply,  sewage 
collection  and  treatment,  or  other 
similar  public  service.  An  irrigation 
system  is  not  a  “utility”. 

(3)  “Emergency  facility”  means  those 
buildings,  structures,  or  systems  used 
primarily  to  provide  emergency  services, 
such  as  fire  protection,  ambulance,  or 
rescue,  to  the  general  public. 

(4)  “Medical  facility”  means  any 
hospital,  outpatient  facility, 
rehabilitation  facility,  or  facility  for  long 
term  care,  as  defined  by  the  Associate 
Director,  and  any  similar  facility 
offering  diagnosis  or  treatment  of  mental 
or  physical  injury  or  disease,  including 
the  administrative  and  support  facilities 
essential  to  the  operation  of  such 
medical  facilities  even  if  not  contiguous. 

(5)  “Custodial  care  facility”  means 
those  buildings,  structures,  or  systems 
including  those  for  essential 
administration  and  support,  which  are 
used  to  provide  institutional  care  for 
such  persons  as  the  aged  and  disabled; 
such  persons  do  not  require  day-to-day 
care  by  doctors  or  by  other 
professionals  but  do  require  close 
supervision  and  some  physical 
constraints  of  their  daily  activities. 

(e)  “Private  nonprofit  organization” 
means  any  nongovernmental  agency  or 
entity  that  currently  has: 

(1)  An  efiective  ruling  letter  from  the 
U.S.  Internal  Revenue  Service,  granting 
tax  exemption  under  section  501  (c),  (d], 
or  (e)  of  the  Internal  Revenue  Code  of 
1954,  or 

(2)  Satisfactory  evidence  fi'om  the 
State  that  the  non-revenue  producing 
organization  or  entity  is  a  nonprofit  one 
organized  or  doing  business  under  State 
law. 

(f)  “Standards”  as  used  in  this  subpart 
means  codes,  specifications,  or 
standards. 

§  205.72  Applicant  eligibility. 

(a)  “Within  the  disaster  area 
designated  by  the  Associate  Director, 
State  or  local  governments,  as  defined  in 
44  CFR  205,  Subpart  A,  are  eligible 
applicants. 

(b)  Private  nonprofit  organizations  or 
institutions,  owning  and  operating 
educational,  utility,  emergency,  medical 
or  custodial  care  facilities,  are  eligible 
applicants. 

(c)  An  Indian  tribe  (or  authorized 
tribal  organization  or  Alaskan  village  or 
organization,  which  exists  for  public 
service,)  is  also  an  eligible  applicant.  In 
those  cases  where  the  State  is  unable  or 
unwilling  to  process  a  project 
application  on  its  behalf,  such  applicant 


may  submit  its  project  application 
directly  to  the  Regional  Director. 

(d)  A  public  entity  is  eligible  for 
assistance  when  its  requests  are 
submitted  by  a  State  or  a  political 
subdivision  of  the  State.  Organizations 
which  are  formed  for  a  public  purpose 
and  whose  direction  and  fimding  are 
provided  primarily  by  one  or  more 
political  subdivisions  of  the  State  are 
normally  considered  to  be  public 
entities. 

(e)  Any  rural  community  or 
unincorporated  town  or  village  may  be 
eligible  when  an  application  for  Federal 
assistance  is  made  by  a  State  or  a 
political  subdivision  of  the  State  on  its 
behalf. 

(f)  [Reserved] 

(g)  Under  Public  Law  93-288  grants  to 
eligible  applicants  are  discretionary  and 
are  based  on  FEMA  grant  approval  for 
proposed  work  and  subject  to  any 
conditions  upon  which  that  grant 
approval  was  based. 

§  205.73  General  work  eligibility. 

(a)  General  To  be  eligible  for 
financial  assistance,  an  item  of  work 
must: 

(1)  Be  for  a  purpose  set  forth  in  the 
Act  and  these  regulations. 

(2)  Be  required  as  the  result  of  the 
major  disaster  or  emergency,  and 

(3)  Be  located  within  a  disaster  area 
designated  by  the  Associate  Director. 

(b)  Work  under  other  Federal  agency 
programs.  Disaster  assistance  under  the 
Act  is  not  available  for  work  which 
other  Federal  agencies  may  fund  under 
their  own  statutory  authorities,  except 
under  imusual  circumstances  approved 
by  the  Regional  Director.  When  another 
Federal  agency  (OF A)  has  authority  and 
the  necessary  funds  available  to  restore 
facilities  damaged  or  destroyed  by  a 
major  disaster  or  emergency  that  OFA 
funding  authority  shall  be  used  instead 

■  of  FEMA  funding. 

(c)  Restoration  of  leased  facilities.  (1) 
Applicant-owned  facilities  are  eligible, 
except  when  leased  and  the  lease  places 
such  responsibility  on  the  lessee. 

(2)  Facilities  owned  by  others  but 
under  lease  to  an  applicant  are  eligible 
to  the  extent  of  the  applicant’s 
responsibility  under  the  lease. 

(d)  Assurances.  As  a  condition  for  any 
grant  or  loan  imder  the  Act,  the  State 
and  the  applicant  shall  provide  the 
assurances  required  by  the  Regional 
Director  and  accompanying  the  project 
application  or  loan  application.  These 
assurances  are  legally  binding  when 
offered  by  the  applicant  and  the  State, 
and  approved  by  the  Regional  Director. 

(e)  Facilities  serving  a  rural 
community  or  unincorporated  town  or 
village.  To  be  eligible,  a  facility  or 


system  not  owned  by  a  State  or  local 
government  must  meet  the  following 
requirements: 

(1)  The  facility  is  located  in  and/or 
serves  an  unincorporated  community, 
town,  or  village;  and 

(2)  Ownership  is  vested  in  a  not-for- 
profit  organization;  and 

(3)  Proposed  work  on  the  facility 
satisfies  eligibility  requirements 
otherwise  applicable  to  public  facilities 
under  Section  306  of  the  Act  and  must 
be  necessary  to  restore  essential  public 
services  on  an  emergency  basis. 

(f)  Grants-in-lieu.  A  grant-in-lieu  is  a 
categorical  grant,  based  on  work  eligible 
under  section  306  or  402(e]  of  the  Act, 
which  the  grantee  may  use  to  provide  a 
larger,  more  elaborate  or  equivalent 
facility  that  as  a  minimum  replaces  the 
design  or  capacity  of  the  public  facility 
damaged  or  destroyed  by  the  major 
disaster.  The  facility  to  which  the  grant- 
in-lieu  is  applied  must  be  restored  to  its 
predisaster  capacity  and  serve  the  same 
purpose  or  function  as  the  damaged 
facility. 

(g)  Time  limitations.  Timely 
performance  of  eligible  work  is 
necessary  to  minimize  costs  of  work  and 
to  avoid  delays  in  restoration  of  public 
services.  The  Regional  Director  may 
approve  reimbursement  to  an  applicant 
for  eligible  work  performed  prior  to  the 
Federal  damage  survey,  but  within  the 
time  limitations  and  the  disaster- 
affected  area.  When,  due  to 
circumstances  not  beyond  its  control,  an 
applicant  fails  to  comply  with  the 
approved  time  limitations,  the  Associate 
Director,  or  his/her  designee  may 
decline  to  approve  an  extension  of  time 
for  starting  or  completing  the  approved 
work. 

(h)  Maintenance.  Routine  or  regular 
maintenance  is  not  eligible.  To  be 
eligible,  repairs  or  replacements  of 
damaged  facilities  which  are  of  the 
types  usually  performed  as 
maintenance,  must: 

(1)  Be  of  disaster  scope  and 
magnitude,  and 

(2)  Be  essential  to  restore  the  disaster 
condition  and  design  of  the  damaged  or 
destroyed  facilities,  and 

(3)  Be  performed  on  an  expedited 
basis.' 

§  205.74  Emergency  work. 

(a)  General  (1)  Emergency  work  is 
eligible  under  section  305  or  306  of  the 
Act  to  provide  emergency  protective 
measures  to  save  lives,  to  protect  public 
health  and  safety,  and  to  protect 
property  as  the  result  of  a  declared 
major  disaster  or  emergency:  under 
section  306  or  403  for  debris  removal; 
under  section  415  for  Emergency 
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Communications;  and  under  Section  416 
for  Emergency  Public  Transportation. 

(2)  When  immediately  necessary  and 
no  lesser  emergency  work  is  feasible, 
permanent  restorative  work  on  facilities 
damaged  or  destroyed  by  a  major 
disaster  or  emergency  may  be  expedited 
as  emergency  work  under  sections  305 
or  306  of  the  Act.  Eligibility  of  such 
emergency  work  shall  be  determined 
separately  from  any  other  permanent 
restorative  work  eligible  tmder  section 
402  of  the  Act. 

(3)  In  determining  public  interest  for 
emergency  work  for  which  these 
regulations  require  such  determination, 
the  Regional  Director  shall  determine 
whether  the  work  is  necessary  to: 

(i)  Eliminate  immediate  threats  to  life, 
public  health,  and  safety;  or 

(ii)  Eliminate  an  immediate  hazard 
which  threatens  substantial  destruction 
of  undamaged  improved  public  or 
private  property;  or 

(iii)  Assure  economic  recovery  of  the 
affected  community  to  the  benefit  of  the 
community-at-large;  or 

(iv)  Provide  emergency  facilities  when 
necessary  to  resume  essential  public 
services. 

(4)  In  determining  whether  such 
emergency  work  is  in  the  public  interest, 
the  Regional  Director  may  require 
certification  by  local.  State,  or  Federal 
health  officials,  including  identification 
and  evaluation  of  the  threat  and 
recommendations  of  the  emergency 
work  necessary  to  cope  with  the  threat. 
Refer  also  to  44  CFR  205.70. 

(b)  Debris  removal.  No  such  work 
shall  be  performed  unless  the  affected 
State  or  local  government  first  provides 
to  the  Regional  Director  written 
assurances  of  rights  of  entry  and 
indemnification  required  by  FEMA. 
When  approved  in  the  public  interest  by 
the  Regional  Director  the  following 
types  of  emergency  work  are  eligible: 

(1)  Clearance  of  debris  and  wreckage 
from  publicly  and  privately  owned  land 
and  waters. 

(2)  Demolition  and  removal  of  public 
and  private  buildings  damaged  beyond 
repair. 

(3)  Cleanout  of  reserviors,  debris 
catch  basins,  streams,  and  opening  of 
drainage  channels  or  facilities  only 
under  section  306  or  403  of  the  Act.  Such 
clearance  shall  be  limited  to  the  removal 
of  materials  which  are  foreign  to  that 
facility  and  which  were  deposited  by  the 
disaster.  It  is  not  in  the  public  interest  to 
clean  out  debris  catch  basins  at  Federal 
expense  that  have  a  remaining  capacity 
of  storing  debris  that  could  be  expected 
from  a  five-year  storm.  In  determining 
public  interest,  past  history  of  clean  out 
of  such  facility  shall  be  considered. 

Some  removal  of  debris,  deposited  prior 


to  the  Presidential  declaration,  may  be 
required  as  a  condition  for  Federal 
funding  under  this  section. 

(c)  Emergency  protective  measures. 

(1)  The  Regional  Director  may  approve 
emergency  protective  measures  under 
section  306(a](4]  of  the  Act  which  he/ 
she  determines  are  in  the  public  interest. 
Such  emergency  work  to  protect 
property  must  be  justified  further  by 
favorable  benefits  when  compared  to 
Federal  costs  involved  and  by  providing 
widespread  benefits  to  the  community- 
at-large. 

(2)  Emergency  protective  work  to 
prevent  additional  damage  to  improved 
property  is  eligible  only  when  the  effects 
of  a  declared  major  disaster  or 
emergency  have  severely  damaged  or 
destroyed  facilities  and  further 
destruction  to  improved  property  is 
threatened  soon  by  subsequent  similar 
disasters  or  emergencies.  When 
approved,  such  emergency  work  is 
limited  to  the  essential  measures 
required  to  protect  the  community-at- 
large  against  similar  disasters  or 
emergencies  that  would  be  expected  to 
occur  not  less  frequently  than  every  five 
years,  or  to  restore  protection  as  existed 
prior  to  the  disaster,  whichever  is  lesser. 

(3)  Removal  of  health  and  safety 
hazards.  The  following  are  examples  of 
measures  that  may  be  eligible  when 
approved  in  the  public  interest  by  the 
Regional  Director:  disposal  of  dead 
animals;  drainage  of  water  trapped  as  a 
result  of  a  major  disaster  or  emergency; 
pumping  of  basements  only  where  there 
is  flooding  of  numerous  basements  in 
the  disaster-affected  area; 
decontamination  of  private  wells  or 
pumping  septic  tanks  only  where 
pollution  problem  is  widespread;  vector 
control  of  insects  involving  a  serious 
health  hazard  to  humans. 

(4)  Landslides.  To  be  eligible  for 
FEMA  reimbursement,  emergency  work 
shall  be  performed  during  the  incidence 
period  for  the  major  disaster  or 
emergency,  except  under  unusual 
circumstances  where  the  Regional 
Director  determines  that  the  proposed 
work  is  primarily  disaster-related  and  in 
the  public  interest.  Examples  are  debris 
removal,  simple  drainage  measures,  and 
emergency  repairs  to  damaged  public 
facilities.  Permanent  stabilization  of  a 
landslide  is  not  attainable  usually  by 
such  emergency  measures. 

(5)  Emergency  access.  An  access 
facility  that  is  not  publicly  owned  or  is 
not  the  direct  responsibility  of  an 
eligible  applicant  or  grantee  for 
operation  and  maintenance  may  be 
eligible  for  emergency  repairs  or 
replacement  provided: 

(i)  The  Regional  Director  determines 
that  emergency  repair  or  replacement  of 


the  facility  is  in  the  public  interest,  or 
economically  eliminates  needs  for 
temporary  housing,  with  no  alternative 
access  facilities  immediately  available 
within  a  reasonable  distance,  and 

(ii)  The  necessary  emergency  work 
can  be  provided  on  a  one-time  basis  can 
and  will  in  no  way  obligate  the  Federal 
Government  to  fund  further  emergency 
work  or  maintenance. 

(6)  [Reserved] 

(7)  Work  that  is  immediately 
necessary  as  the  result  of  a  major 
disaster  and  directly  related  to 
permanent  work  eligible  to  be 
preformed  later  under  section  402  of  the 
Act  will  normally  be  approved  by  the 
Regional  Director  in  the  public  interest 
as  emergency  protective  measures  under 
section  306  of  the  Act. 

(6)  Water  control  facilities.  Emergency 
work  on  water  control  facilities  shall  be 
limited  to  that  required  to  insure  the 
structural  integrity  of  the  damaged 
facilities  or  to  restore  disrupted  public 
services  when  necessary  to  meet 
emergency  needs  of  the  community-at- 
large. 

(9)  Ice  jams.  FEMA  assistance  to 
remove  ice  jams  is  not  eligible. 

(10)  Emergency  protective  facilities 
installed  will  be  eligible  for  removal 
under  the  Act  only  when  such  facilities 
are  directly  affecting  the  operations  of, 
or  access  to,  public  facilities  required  by 
the  applicant  in  its  normal  day  to  day 
operation. 

(d)  Emergency  communications.  The 
Regional  Director  is  authorized  as  the 
result  of  an  emergency  or  major  disaster 
to  establish  emergency  communications 
and  make  them  available  to  State  and 
local  government  officials  and  other 
persons  as  he/she  deems  appropriate. 
Such  emergency  communications  are 
ordinarily  intended  for  use  as  necessary 
to  carry  out  the  disaster  relief  functions. 
Communications  provided  under  this 
section  are  intended  to  supplement  but 
not  replace  normal  communications  that 
remain  operable  after  a  major  disaster. 
These  emergency  communications  will 
be  discontinued  immediately  when  the 
essential  emergency  communications 
needs  of  FEMA  and  the  community  have 
been  met. 

(e)  Emergency  public  transportation. 
The  Regional  Director  may  provide 
emergency  public  transportation  in  a 
disaster-affected  area  to  meet 
emergency  needs  and  to  provide 
transportation  to  public  places  and  such 
other  places  as  necessary  for  the 
community  to  resume  its  normal  pattern 
of  life  as  soon  as  possible.  Any 
transportation  provided  under  this 
section  is  intended  to  supplement  but 
not  replace  predisaster  transportation 
facilities  that  remain  operable  after  a 


53960  Federal  Register  /  Vol.  45.  No.  158  /  Wednesday.  August  13,  1980  /  Rules  and  Regulations 


major  disaster.  FEMA  funding  of  such 
emergency  transportation  will  be 
discontinued  by  the  Regional  Director  as 
soon  as  the  emergency  needs  have  been 
met. 

§  205.75  Permanent  work. 

(a)  General.  (1)  Applicability. 
Permanent  work  is  eligible  under  section 
402  of  the  Act  and  these  regulations  and 
includes  help  to  eligible  applicants  to 
repair,  restore,  reconstruct,  or  replace 
eligible  facilities  on  the  basis  of  the 
design  of  the  facilities  as  they  existed 
immediately  prior  to  the  disaster  and  in 
conformity  with  applicable  standards. 
Criteria  for  determining  eligibility  of 
permanent  work  are  the  same  for 
categorical,  flexible  funding,  and  small 
project  grants. 

(2)  Standards,  (i)  To  be  applicable  for 
Federal  grant  assistance  under  section 
402  of  the  Act,  standards  for  repairs,  or 
for  new  construction,  must  be  in  writing, 
formally  adopted,  enforced,  and  in 
general  use  when  the  major  disaster 
occurred,  except; 

(A)  Those  standards  prescribed  by  the 
Associate  Director 

(B)  Those  standards  authorized  as 
deviations  by  the  Associate  Director. 

(ii)  In  those  cases  where  no  standards 
are  applicable.  Federal  grant  assistance 
for  permanent  work  under  the  Act  shall 
be  limited  to  restoring  the  facility  to  its 
predisaster  condition  and  predisaster 
design  to  the  extent  practicable. 

(iii)  In  restoring  damaged  or  destroyed 
facilities  by  use  of^ant  assistance  for 
permanent  work  under  the  Act,  the 
Regional  Director  may  authorize  minor 
disaster  prooBng  not  required  by 
applicable  codes,  specifications  or 
standards,  when  in  the  public  interest. 
Refer  also  to  44  CFR  205.70. 

(iv)  Under  section  406  of  the  Act,  as 
implemented  by  44  CFR  205.402(d),  the 
Associate  Director  may  prescribe 
standards  which  then  are  applicable 
only  to  Federally-assisted  projects  for 
permanent  work. 

(v)  Under  section  402  of  the  Act,  when 
the  Associate  Director  determines  that 
conformity  to  existing  applicable 
standards  will  jeopardize  public  health 
and  safety,  he/she  may  authorize 
appropriate  standards  as  deviations 
aher  consultations  with  the  Regional 
Director,  the  Governor’s  Authorized 
Representative,  and  the  applicants.  Prior 
to  the  authorization  of  such  deviations, 
the  State  or  local  government  having 
jurisdiction  in  the  affected  areas  shall 
also  adopt  and  enforce  these  new 
standards  for  all  like  projects.  Refer  also 
to  44  CFR  205.70. 

(3)  Materials.  For  all  eligible  repairs, 
replacements,  rebuilding  or  other 
restorative  work,  the  most  economical 


materials  shall  be  used,  taking  into 
consideration  the  following:  predisaster 
design  and  condition  of  the  facility; 
current  applicable  standards,  if  any;  and 
predisaster  public  services  or  usage  of 
the  facility.  Consideration  shall  also  be 
given  to  protection  of  the  environment 
(44  CFR  Part  10)  and  to  floodplain 
management,  if  applicable,  (44  CFR  Part 
9). 

(4)  Public  Interest.  Refer  also  to  44 
C^  205.70.  In  determining  whether 
permanent  work  is  in  the  public  interest, 
the  Regional  Director  shall  determine 
that: 

(i)  The  applicant  and  the  work 
involved  are  eligible  under  the  Act  and 
these  regulations. 

(ii)  The  work  is  necessary  for  the 
benefit  of  the  community-at-large. 

(iii)  'The  outlook  for  continued  future 
public  use  of  the  restored  facility  and 
the  ratio  of  benefits  to  costs  of 
restoration  are  favorable. 

(5)  Repairs,  (i)  A  facility  is  considered 
repairable  when  in  terms  of  current 
applicable  standards  for  repairs  in  effect 
at  the  time  of  the  disaster: 

(A)  It  is  feasible  to  repair  the  facility 
so  that  it  can  perform  the  function  for 
which  it  was  designed  as  well  as  it  did 
'immediately  prior  to  the  disaster,  and 

(B)  Such  repairs  can  be  made  at  a  cost 
less  than  the  estimated  cost  of  replacing 
the  damaged  structure  on  the  basis  of  its 
design  immediately  prior  to  the  disaster; 
and 

(C)  Such  permanent  repairs  are  a 
practicable  alternative  under  44  CFR 
205,  Subpart  M,  44  CFR  Part  9  and  44 
CFR  Part  10  when  applicable  and  are 
determined  by  the  Regional  Director  to 
be  in  the  public  interest.  If  not,  the 
Regional  Director  may  authorize 
emergency  repairs  under  Section  306.  PL 
93-288,  to  restore  essential  public 
service  and  shall  then  decline  to 
approve  any  permanent  restorative 
work  in  accordance  with  44  CFR  Part  9, 

(ii)  If  the  facility  was  in  a  damaged  or 
unsafe  condition  prior  to  the  major 
disaster,  the  applicant  shall  agree  to  pay 

-  the  cost  of  correcting  any  such 
conditions  as  a  prerequisite  to  Federal 
assistance. 

(iii)  Only  those  repairs  will  be 
approved  which  restore  the  portions  of 
the  structure  damaged  by  the  major 
disaster. 

(6)  Replacement.  If  a  damaged  facility 
is  not  repairable  to  predisaster  condition 
as  determined  by  the  Regional  Director, 
approved  restorative  work  shall  include 
replacement  of  the  facility  on  the  basis 
of  its  predisaster  design,  in  conformity 
with  applicable  standards  for  new 
construction.  Refer  also  to  44  CFR  Parts 
9  and  10  and  to  44  CFR  205,  Subpart  M, 


for  additional  guidance  where 
applicable. 

(7)  Relocation.  When  the  Regional 
Director  determines  that  there  is  a 
practicable  alternative  to  restoring  a 
facility  in  a  high  hazard  area  he/she 
may  approve  relocation  to  the  less 
hazardous  site.  In  each  such  case  an 
environmental  assessment  is  required 
and  the  applicant  shall  provide  the  new 
site.  Refer  also  to  44  CFR  205.76(e)(6). 

(8)  Feasibility  studies.  In  those  cases 
where  the  decision  to  repair  or  to 
replace  the  damaged  facility  depends 
upon  the  relationship  between  repair 
costs  and  replacement  costs,  and  the 
project  is  of  sufficient  magnitude,  a 
feasibility  study  may  be  undertaken. 

(9)  Limited  use  facilities.  Facilities 
which  were  in  limited  use  prior  to  the 
disaster,  or  were  being  used  for  other 
purposes  than  originally  designed,  may 
be  eligible  for  assistance  only  to  the 
extent  necessary  to  restore  immediate 
predisaster  capacity  for  such  use. 

(10)  Inactive  facilities.  Facilities  that 
were  not  in  active  use  at  the  time  of 
occurrence  of  the  major  disaster  are  not 
eligible  except  in  those  instances,  as 
determined  by  the  Regional  Director, 
where  the  facilities  were  only 
temporarily  inoperative  for  repairs  or 
remodeling,  or  where  active  use  by  the 
applicant  was  ffrmly  established  in  an 
approved  budget  and  was  scheduled 
prior  to  the  major  disaster  to  begin 
within  a  reasonable  time. 

(11)  No  action,  (i)  The  Regional 
Director  may  decline  to  approve  Federal 
funding  to  restore  facilities  at  the 
original  site  when  such  facilities  were 
subject  to  frequent  repetitive  heavy 
damages  or  destruction. 

(11)  The  Regional  Director  shall  decline 
to  approve  Federal  funding  when  he/she 
determines  in  accordance  with  44  CFR 
Part  9,  44  CFR  Part  10.  or  44  CFR 
Subpart  M  that  FEMA  funding  is  barred. 
For  each  such  determination,  there  is  no 
flexible  funding  option  under  Section 
402(f)  or  in  lieu  contributions  under 
Section  419  Pub.  L.  93-288,  as  amended. 

(12)  Nonessential  features.  Although 
constructed  and  maintained  by  the 
applicant,  non-functional  features  of  a 
facility  only  of  aesthetic  value  are  not 
eligible. 

(13)  Furnishings  and  equipment. 
Comparable  used  or  surplus  furnishings 
and  equipment  will  be  approved  as 
replacement  items  when  available.  Only 
those  functional  fmmishings  and 
equipment  essential  to  the  maintenance 
and  operation  of  the  facility  are  eligible. 

(14)  Consumable  supplies. 
Consumable  supplies  damaged  or  lost  in 
a  disaster  are  eligible  for  replacement 
but  limited  to  a  30-day  requirement  of 
each  item  replaced.  However,  the 
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Regional  Director  may  approve 
additional  requirements  for  certain 
items  for  which  he  determines  that 
minimum  economical  stockage  levels 
exceed  30  days. 

(15)  Seeding.  Seeding  shall  normally 
be  limited  to  broadcast  seeding  without 
mulching  or  fertilizer  during  the  regular 
seasons  when  such  work  is  performed 
locally.  The  Regional  Director  may 
approve  broadcast  seeding  to  retard 
erosion  in  disaster-affected  areas  and  in 
areas  disturbed  by  eligible  work. 

The  Regional  Director  may  approve 
mulching,  fertilizer,  and  watering  only 
on  highway  slopes  or  where  required  to 
maintain  the  structural  integrity  of  a 
facility,  and  in  areas  where  sodding  is 
eligible  but  seeding  is  substituted. 

(16)  Sodding.  Sodding  is  not  eligible 
except  when  the  local  practices  of  the 
applicant  would  require  sodding  as  in 
golf  greens  and  in  certain  grassy  areas 
in  parks  or  public  places.  Seeding  shall 
be  substituted  whenever  feasible. 

(17)  Landslides.  Section  402  of  the  Act 
provides  for  restoration  of  damaged  or 
destroyed  facilities  which  are  man-made 
features  or  improvements.  The  site  is  the 
owner’s  responsibility.  Permanent 
stabilization  of  a  landslide  area  can  be 
quite  costly  and  may  not  produce  the 
desired  results.  When  the  Regional 
Director  determines  that  no  practicable 
alternative  exists,  he  may  decline  to 
provide  such  grant  assistance  for 
restoration  of  facilities  within  the  slide 
area.  Permanent  work  to  stabilize  a 
landslide  is  not  eligible. 

(b)  [Reserved] 

(c)  Road  and  street  facilities  or 
systems.  (1)  Width  standards.  The 
Associate  Director  has  prescribed 
minimum  bridge  width  standards  which 
are  applicable  to  bridge  replacement 
(but  not  to  repairs)  involving  FEMA 
funding.  These  standards  appear  in 
applicable  handbooks  and  may  be 
superseded  by  changes  when  approved 
by  the  Associate  Director. 

(2)  Approach  roads.  If  the  approach 
roads  were  undamaged  and  a  bridge  can 
be  replaced  at  the  existing  site  without 
unacceptable  traffic  safety  hazards,  the 
Regional  Director  may  approve  eligible 
restoration  costs  to  replace  the  bridge  at 
that  site  in  accordance  with  current 
applicable  standards.  If  relocation  of  the 
bridge  is  approved  to  achieve  a  safer 
road  alignment,  any  replacement  of 
existing,  undamaged  approach  roads 
and  all  other  work  on  approach  roads 
not  resulting  directly  from  major 
disaster  damages  are  the  responsibility 
of  the  applicant.  Such  relocated 
approach  roads  of  any  replacement 
bridge  shall  conform  at  least  to  the 
minimum  American  Association  of  State 
Highway  and  Transportation  Officials 


(AASHTO)  standards  outlined  in  Tables 
1  thru  7,  AASHTO  Geometric  Design 
Guide  for  Local  Roads  and  Streets. 
Skewing  of  any  replacement  bridge  to 
conform  to  a  FEMA-approved  safer 
alignment  is  eligible  for  Federal 
reimbursement.  If  an  applicant  decides 
not  to  provide  at  its  own  cost  the 
approach  roads,  relocated  and  upgraded 
to  minimum  AASHTO  standards. 

Federal  assistance  under  the  Act  shall 
be  limited  to  a  replacement  bridge  at  the 
original  location  with  the  same  capacity 
as  existed  at  the  time  of  the  disaster  and 
with  width  not  exceeding  the  minimum 
safe  standards  stated  above. 

(3)  Sidewalks.  Sidewalks  on  bridges 
are  not  eligible  unless  they  existed  on 
the  damaged  bridge  prior  to  the  disaster, 
or  are  required  by  current,  applicable 
standards. 

(4)  Waterway  openings.  In  the  design 
of  bridge  and  culvert  waterway 
openings,  consideration  will  be  given  to 
the  drainage  area  involved  above  and 
below  the  bridge  site.  Federal 
regulations  pertaining  to  the  National 
Flood  Insurance  Program  provide  for 
prevention  of  “new  enroachments”  into 
100-year  floodway.  However,  the 
replacement  of  bridges  under  the  Act 
which  were  damaged  or  destroyed  is  not 
“new  encroachment”  within  the 
meaning  of  those  regulations.  Waterway 
openings  for  bridges  and  culverts  shall 
be  based  on  predisaster  design  and 
capacity  in  accordance  with  current 
applicable  standards  and  additional 
guidance  in  44  CFR  205,  Subpart  M,  44 
CFR  Part  9  or  44  CFR  Part  10. 

(5)  Floodway.  Work  in  floodway 
related  to  bridge  restoration,  including 
lining  and  straightening  or  bank 
protection  such  as  rip-rap  that  did  not 
exist  prior  to  the  major  disaster,  is  not 
eligible  unless  such  work  will  reduce 
overall  project  costs  of  new  construction 
eligible  for  Federal  funding. 

(6)  TrafHc  standards.  Determination  of 
predisaster  capacity  for  handling  traffic 
of  bridges  damaged  or  destroyed  as  a 
result  of  a  major  disaster  shall  be  based 
on  the  average  daily  traffic  which  the 
bridge  carried  immediately  prior  to  the 
disaster. 

(7)  New  drainage  structures. 
Construction  of  new  drainage  structures 
in  those  cases  where  lack  of  drainage 
structures  caused  flooding  damage  is  not 
eligible,  except  for  disaster  proofing.  In 
accordance  with  44  CFR  Part  9  or  Part  10 
of  these  Regulations,  the  Regional 
Director  may  require  that  an  applicant 
provide  without  reimbursement 
adequate  drainage  structures  or  erosion- 
resistant  structures,  as  a  condition  for 
approval  of  Federal  grant  assistance  for 
the  placement  of  a  fill,  embankment,  or 
other  facility. 


(8)  Culverts.  Culverts  that  are  washed 
out  and  destroyed  may  be  replaced  by 
culverts  of  similar  construction  or  by 
larger  culverts  if  required  by  applicable 
standards.  However,  if  a  culvert  is 
merely  plugged,  and  no  other  damage 
has  been  sustained,  cleaning  of  the 
culvert  is  routine  maintenance  and 
therefore  is  not  eligible. 

(d)  Water  control  facilities.  (1) 

Repairs  or  other  restorative  work  will 
not  exceed  restoration  in  accordance 
with  current  applicable  standards 
including  appropriate  hazard  mitigation 
measures  as  practiced  by  the  applicant 
throughout  its  system  of  other  like 
facilities: 

(1)  Predisaster  condition  and  design 
capacity, 

(ii)  Previously  existing  elevations,  and 

(iii)  Cross  sections 

(2)  In  those  cases  where  inadequate 
maintenance  by  the  applicant  prior  to  a 
major  disaster  significantly  diminished 
the  predisaster  design  or  hydraulic 
capacity  of  a  facility  or  system,  the 
Regional  Director  shall  require  the 
applicant  to  correct  the  maintenance 
deficiencies  of  the  entire  facility  or 
system  as  a  condition  for  Federal  grant 
approval.  The  approval  will  be  limited 
to  restoration  of  the  design  and 
condition  of  the  facility  or  system  as  it 
existed  immediately  prior  to  the  major 
disaster.  The  applicant  shall  submit  a 
plan  and  schedule  for  the  required 
maintenance  work  acceptable  to  the 
Regional  Director  before  his/her 
approval  of  othecwise  eligible  costs.  If 
these  conditions  are  not  satisfied,  the 
Regional  Director  may  decline  to 
approve  Federal  assistance.  Final 
payment  of  approved  Federal  assistance 
may  not  be  made  until  the  design 
capacity  of  the  facility  or  system  has 
been  restored  and  all  maintenance 
deficiencies  have  been  corrected. 

(e)  Public  buildings  and  equipment. 

(1)  Repairs  to  buildings.  Where  an 
eligible  building  receives  extensive 
damage  but  remains  structurally  sound, 
the  Federal  contribution  is  limited  to 
repairing  the  damage  in  accordance  with 
applicable  standards  for  repairs. 

(2)  Replacement  of  buildings.  When  a 
publicly-owned  building  is  destroyed  or 
damaged  to  the  extent  that  the  Regional 
Director  determines  that  it  would  not  be 
feasible  to  perform  repairs,  a 
replacement  structure  may  be 
authorized,  with  its  eligible  capacity  not 
to  exceed  the  capacity  of  the  original 
structure. 

(3)  Office  equipment.  When  damage  to 
office  equipment  is  repairable,  only 
repair  is  authorized.  Comparable  office 
equipment  such  as  typewriters,  desks 
and  chairs,  when  available  from  Federal 
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and  State  surplus  or  commercially,  shall 
be  procured  for  repalcement  items. 

(4)  Service  equipment.  Police  cars  and 
motorcycles,  fire  trucks,  public  works 
construction  and  maintenance 
equipment,  and  other  such  equipment 
damaged  as  a  direct  result  of  the 
disaster,  but  not  as  the  result  of  the 
disaster  operations,  are  eligible  for 
repair  or  replacement  in  accordance 
with  the  following  criteria: 

(1)  Repairs.  (A)  Only  those  repairs 
necessary  to  return  service  equipment  to 
its  predisaster  repair  standards  are 
eligible.  The  allowable  repairs  normally 
will  not  exceed  the  “Blue  Book”  retail 
value  of  the  piece  of  equipment,  less  any 
salvage  value  and  insurance  recoveries. 

(B)  As  a  condition  for  Federal  grant 
assistance  for  repairs,  the  applicant 
shall  correct  any  predisaster 
deficiencies  needed  to  restore  the 
service  equipment  to  safe  operating 
condition  without  Federal  assistance 
except  for  disaster-related  eligible 
repairs. 

(ii)  Replacement  Non-repairable 
service  equipment  will  normally  be 
replaced  with  used  equipment  of 
approximately  the  same  age  and  value 
to  the  extent  such  equipment  is  readily 
available  within  a  reasonable  time  and 
distance.  Any  equipment  eligible  for 
replacement  must  have  been  in  active 
use  or  temporarily  out  of  service. 

(5)  Library  books  and  publications. 
Replacement  of  library  books  and 
publications  is  based  on  an  inventory  of 
the  quantities  of  various  categories  of 
books  or  publications  damaged  or 
destroyed.  When  damage  to  books  is 
repairable,  only  repair  is  authorized. 
Federal  grant  assistance  shall  be  based 
on  used  replacements,  when  resonably 
comparable  and  available.  Discounts 
normally  are  available  and  must  be 
considered.  The  Regional  Director  may 
authorize  equivalent  replacement,  such 
as  substituting  microHlm  copies  of 
newspapers  and  periodicals,  if  they  can 
be  provided  at  no  greater  Federal  cost 
than  replacement  of  the  damaged  items 
in  kind. 

(f)  Public  utilities.  (1)  Repair  of  public 
utility  distribution  systems  normally 
requires  the  same  general  type  of 
materials  as  previously  existed.  If  more 
economical  and  satisfactory  alternate 
materials  are  available,  they  shall  be 
used. 

(2)  Cleaning  of  storm  and  sanitary 
sewer  lines  damaged  by  the  disaster  is 
eligible  only  to  the  extent  it  is  disaster- 
related  and  necessary  to  restore 
adequate  functioning  of  the  system 
under  conditions  expected  each  year. 

(3)  Repair  or  replacement  of 
measuring  devices  such  as  meters  is 


eligible  only  if  the  responsibility  is  that 
of  the  applicant. 

(4)  The  Federal  contribution  shall  not 
provide  a  higher  level  of  sewage 
treatment.  If  a  higher  level  of  treatment 
is  required  to  meet  State  or  Federal 
standards,  the  additional  cost  of  such 
facilities  is  the  responsibility  of  the 
applicant. 

(g)  Facilities  under  construction.  (1) 
“Under  construction”  means  that  period 
of  time  from  the  initiation  of 
construction  by  applicant  forces  to  final 
completion  of  all  eligible  work  or  from 
the  award  of  the  prime  contract  to  the 
applicant's  final  acceptance  of  the 
facility  from  the  contractor.  Although 
the  applicant  may  have  accepted  certain 
features  of  the  project  for  use,  the 
project  is  considered  to  be  under 
construction  until  it  is  Bnally  accepted. 

(2)  Only  those  repairs  or  replacements 
are  eligible  that  are  necessary  to  restore 
facilities  damaged  or  destroyed  by  a 
major  disaster  substantially  to 
predisaster  condition.  Restoration  of  the 
site  or  natural  setting  for  such  facilities 
is  the  owner's  responsibility  and  is 
therefore  not  eligible.  Disaster  proofing 
is  not  eligible. 

(h)  Private  nonprof  it  facilities.  (1) 
Eligibility  criteria  for  restorative  work 
on  facilities  owned  by  eligible  private 
nonprofit  organizations  are  the  same  as 
for  like  work  on  similar  facilities  owned 
by  any  eligible  applicant. 

(2)  As  a  condition  for  Federal  grant 
assistance,  such  facilities  must  have 
been  operated  at  the  time  of  the  major 
disaster  in  a  manner  to  carry  out  fully 
the  purposes  of  the  facilities  and  of  the 
owning  organization  or  entity,  except 
those  facilities  under  construction. 

(3)  As  a  condition  for  Federal  grant 
assistance,  the  eligible  owning 
organization  shall  provide  all 
assurances  normally  required  from  any 
applicant  in  submitting  a  project 
application  plus  any  additional 
assurances  required  by  the  Regional 
Director,  including  but  not  limited  to  the 
following:  the  grant  recipient  shall 
operate  and  maintain  the  restored 
facilities  continuously  after  completion 
throughout  their  use^l  life. 

(4)  The  eligible  owning  organization 
must  provide  the  necessary  permits  and 
licenses  to  repair,  restore,  reconstruct  or 
replace  the  facility  in  accordance  with 
the  project  application  and  subsequently 
to  maintain  and  operate  the  facility. 
Refer  aso  to  44  CHt  205.76(a)(15]  and 
(a)(16). 

(5)  Repair  or  replacement  of  any 
educational  facility  is  not  eligible  for 
which  disaster  relief  assistance  would 
not  be  authorized  if  it  were  a  public 
facility  under  the  Act,  under  ^b.  L.  81- 


815,  or  Title  VII  of  the  Higher  Education 
Act  of  1965. 

(6)  Repair  or  replacement  of  any 
hospital  or  other  medical  care  facility  in 
any  disaster-affected  area  is  not  eligible: 

(i)  For  which  disaster  relief  assistance 
would  not  be  eligible  under  the  Act  if  it 
were  a  publicly-owned  facility,  or 

(ii)  Where  the  Regional  Director  after 
consulting  with  the  State  hospital 
planning  agency,  determines  that  a 
significant  surplus  of  such  facilities 
exists,  or 

(iii)  Where  after  consulting  with  the 
State  hospital  planning  agency,  he/she 
determines  that  a  significant  surplus  of 
such  facilities  would  be  created  by  the 
proposed  work,  or 

(iv)  Unless  the  facility  was  in  active 
use  prior  to  the  major  disaster  and 
providing  significant  medical  services  to 
the  general  public. 

(1)  Publicly-owned  parks  and 
recreational  facilities.  (1)  Publicly- 
owned  facilities  which  constitute 
physical  installations  in  the  area  such  as 
playgrounds,  swimming  pools,  boat 
docks,  bath  houses,  tennis  courts,  picnic 
tables,  etc.,  are  eligible  for  repair  or 
replacement  when  damaged  or 
destroyed  as  the  result  of  a  major 
disaster. 

(2)  Natural  features  of  a  publicly- 
owned  park  or  recreational  facility  such 
as  trees  and  shrubs  may  be  restored  to 
predisaster  condition  to  the  extent 
necessary  to  restore  significant  public 
services  or  use  that  the  Regional 
Director  determines  to  be  reasonable 
and  practicable  and  in  the  public 
interest. 

(3)  Repair  or  replacement  of  other 
damaged  or  destroyed  natural  areas  is 
not  eligible  except  to  eliminate  an 
immediate  threat  to  public  health  and 
safety. 

(j)  Removal  of  timber.  (1)  When  in  the 
public  interest,  the  Regional  Director 
may  approve  grants  to  a  State  or  local 
government  for  the  purpose  of  removing 
from  privately  owned  lands  timber 
damaged  as  a  result  of  a  major  disaster. 
Refer  also  to  44  CFR  205.76(e)(9]. 

(2)  Approved  Work  Practices.  Bent, 
twisted,  downed  timber  of  commercial 
value  will  be  salvaged  or  cleared  when 
approved  under  44  CFR  205.75.  This 
includes  the  construction  of  approved 
temporary  access  roads  required  for 
removal  of  the  damaged  timber. 

(i)  Slash  created  by  approved  timber 
removal  may  be  disposed  of  by  not  more 
than  one  of  the  following  practices  when 
approved  by  the  Regional  Director. 

(A)  Prescribed  burning. 

(B)  Drum  chopping. 

(C)  Raking,  windrowing,  and  burning. 

(ii)  Where  such  slash  is  to  be  burned, 
appropriate  permits  will  be  obtained 
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from  the  Forestry  Commission  and/or 
other  appropriate  agencyiies),  and  other 
precautions  and  notifications  made  as 
required  by  law. 

(iii)  No  such  slash  should  be  placed 
where  it  will  interfere  with  existing 
drainage  facilities. 

§  205.76  Eligibility  of  costs. 

(a)  General.  (1)  This  section  provides 
policies  and  guidelines  for  determining 
eligibility  of  costs  of  work  eligible  imder 
the  Act  that  may  be  paid  to  any  eligible 
applicant  or  other  recipient  of  this  grant 
assistance.  The  subparagraphs  which 
follow  are  generally  applicable  to 
eligibility  of  costs.  Only  reasonable 
costs  of  eligible  work  are  reimbursable. 

(2)  Factors  affecting  eligibility  of 
costs.  To  be  eligible  under  a  FEMA 
grant,  costs  must  meet  the  following 
general  criteria: 

(i)  Be  necessary  and  reasonable  for 
proper  and  efficient  administration  of 
the  approved  work,  be  allocable  thereto 
under  these  regulations,  and,  except  as 
specifically  provided  herein,  not  to  be  a 
general  expense  required  to  carry  out 
the  overall  responsibilities  of  State  or 
local  governments. 

(ii)  Be  authorized  or  not  prohibited 
under  State  or  local  laws  or  regulations. 

(iii)  Conform  to  any  limitations  or 
exclusions  set  forth  in  these  regulations. 
Federal  laws,  or  other  governing 
limitations  as  to  types  or  amounts  of 
cost  items. 

(iv)  Be  consistent  with  policies, 
regulations,  and  procedures  that  apply 
uniformly  to  both  Federally  assisted  and 
other  activities  of  the  unit  of  government 
of  which  the  grantee  is  a  part. 

(v)  Be  accorded  consistent  treatment 
through  application  of  generally 
accepted  accounting  principles 
appropriate  to  the  circumstances. 

(vi)  Not  be  allocable  to  or  included  as 
a  cost  of  any  other  Federally  financed 
program. 

(vii)  Be  net  of  all  applicable  credits. 

(3)  Funding  to  any  applicant  for  costs 
that  are  reimbursable  by  another 
Federal  agency  under  its  own  statutory 
authorities  is  not  eligible  under  the  Act. 

(4)  The  amount  of  Federal 
reimbursement  made  to  an  applicant 
under  categorical  funding  or  under  a 
small  project  grant  is  limited  to  the 
eligible  cost  of  performing  work 
approved  by  FEMA.  This  limitation  is 
not  intended  to  restrict  the  type  and  cost 
of  work  which  the  applicant  may  choose 
to  undertake.  If  the  applicant  performs 
work  in  excess  of  the  approved  amount. 
Federal  financial  assistance  is  limited  to 
the  costs  of  eligible  work  approved  by 
the  Regional  Director.  Flexible  funding 
under  section  402(f)  of  the  Act,  is  limited 


to  90  percmit  of  the  estimated  costs  of 
eligible  permanent  restorative  work. 

(5)  The  applicant  may  use  assistance 
under  the  Act  to  supplement  fimds 
available  from  the  grant  programs  of 
other  Federal  agencies,  or  from  other 
sources  provided  that: 

(i)  There  is  no  duplication  of  benefits 
prohibited  by  section  315  of  the  Act,  or 

(ii)  Such  funding  is  not  in  violation  of 
applicable  laws  and  Federal  regulations. 

(6)  Approval  of  Federal  fimding  may 
be  withckawn  for  any  project  not  started 
within  approved  time  limitations, 
including  extensions.  Federal  funding  is 
not  eligible  for  work  performed  after  the 
approved  termination  date,  including 
extensions.  Refer  also  to  44  CFR  205, 
Subpart  H. 

(7)  Administrative  expenses. 
Administrative  expenses  attributable  to 
requesting,  obtaining,  and  administering 
FEMA  grant  or  loan  assistance  are  not  , 
eligible,  including  but  not  limited  to  the 
following: 

(i)  Preparation  or  processing  of  project 
applications,  reports,  appeals, 
inspection  reports,  audits,  and  claims  for 
payment. 

(ii)  Performance  of  owners 
responsibilities. 

(iii)  Operation  of  Emergency 
Operations  Center. 

(iv)  Salaries,  wages,  and  expenses  of 
State  and  local  officials  who  are 
responsible  for  directing  regular 
governmental  activities. 

(v)  Salaries,  wages,  fees,  and 
expenses  of  individuals  or  firms  while 
engaged  in  the  preparation  and 
processing  of  damage  assessments,  of 
project  applications,  claims  for  payment 
and  supporting  documentation, 
including  costs  of  damage  estimates. 

(vi)  Office  supplies  and  equipment. 

(vii)  Rent. 

(viii)  Telephone  and  telegraph 
expenses. 

(8)  Grant-in-lieu,  (i)  The  amoimt  for 
which  a  grant-in-lieu  is  approved  is 
limited  to  the  estimated  costs  of  the 
eligible  work. 

(ii)  Proportionate  sharing  of  costs  is 
not  an  acceptable  method  of 
determining  eligible  costs  for  a  grant-in- 
lieu. 

(iii)  The  only  permissible  basis  for 
increasing  or  reducing  the  Federal 
funding  under  a  grant-in-lieu  is  a 
substantial  error  or  omission  in  defining 
the  approved  scope  of  eligible  work  or 
in  the  approved  estimated  reasonable 
costs  of  such  work.  In  cases  where  the 
actual  audited  costs  for  completing  the 
project  are  less  than  the  approved  grant- 
in-lieu,  the  final  payment  will  not 
exceed  the  actual  audited  costs.  In  such 
cases  the  Regional  Director  or  the 
Associate  Director  will  make 


appropriate  reductions  in  the  Federal 
payment  based  on  his/her 
determination  of  costs  of  completed 
betterments. 

(9)  Equipment  rental.  Rental  of 
privately-owned  equipment  to  perform 
eligible  disaster  work  is  eligible. 
However,  the  rental  rates  must  be 
comparable  to  going  rates  in  the  locality 
for  similar  types  of  equipment.  If  not, 
reasonable  rates  as  determined  by  the 
Regional  Director  shall  be  substituted  in 
approval  of  project  applications,  or  of 
claims.  When  auditable  records  are 
available,  the  actual  audited  costs  of 
equipment  may  be  considered  in 
processing  appeals. 

(10)  Hand  tools,  materials,  and 
supplies,  (i)  Eligible:  (A)  Reasonable 
costs  for  materials  and  supplies 
consumed  in  eligible  disaster  work, 
including  those  procured  by  direct 
purchase  or  taken  from  applicant’s 
stock. 

(B)  Costs  of  hand  tools  (shovels, 
handsaws,  hammers,  etc.),  personal 
equipment,  and  protective  clothing 
reasonably  lost,  worn  out  or  destroyed 
through  disaster  use  in  performing 
eligible  work. 

(11)  Not  eligible:  Costs  for  losses, 
damage  or  destruction  while  in  disaster 
or  emergency  use  of  radios,  weapons, 
and  other  items  used  regularly  in  field 
operations  by  police  and  other 
employees  whose  duties  do  not  change 
because  of  the  disaster. 

(11)  Salvage.  Salvage  value  of  any 
damaged  or  destroyed  property  must  be 
deducted  in  all  determinations  of 
eligibility  of  work  and  from  final 
reimbursement  to  any  claimant. 

(12)  Stockpiled  items.  Costs  of  all 
stockpiled  items  purchased  under  the 
Contributions  Program  (Pub.  L  920,  81st 
Congress,  as  amended)  for  civil  defense 
purposes  which  are  lost,  damaged,  or 
destroyed  by  a  major  disaster  while  in 
storage  are  not  eligible. 

(13)  Insurance,  (i)  Cost  of  insurance 
required  for  performance  of  grant  or 
loan  assistance  is  eligible. 

(ii)  Insurance  purchased  by  the  State, 
the  applicant,  or  grantee  for  its 
protection  fi-om  any  liability  arising  from 
assurances  made  to  the  grantor,  or 
arising  directly  or  indirectly  from  use  of 
the  grant  shall  be  at  the  insured’s 
expense  and  is  not  eligible. 

(iii)  The  Regional  Director  shall 
reduce  the  grant  by  the  actual 
applicable  amount  of  insurance 
proceeds  received  by  the  grantee  or  by 
any  prior  insurance  commitment  for 
Federal  assistance  that  is  delinquent.  In 
the  event  insurance  recovery  is 
contingent  upon  the  amount  of 
reimbursement  under  the  Act, 
reimbursement  is  limited  to  eligible 
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costs  as  determined  by  the  Regional 
Director  after  deducting  the  maximum 
amount  otherwise  recoverable  under 
and  up  to  the  limit  of  the  policy. 

(14)  Acquisition  of  lands,  easements, 
and  rights-of-way.  Such  acquisitions  are 
the  responsibility  of  the  applicant,  or 
grant  recipient  upon  whose  behalf 
project  application  was  made.  These 
costs  are  usually  covered  by  the 
assurances  accompanying  the  project 
application  and  are  not  eligible  for 
Federal  reimbursement  except  when 
approved  in  the  public  interest  by  the 
Associate  Director  imder  unusual 
circumstances,  requiring  immediate 
action  beyond  State,  applicant,  or 
grantee's  capabilities,  or  involving 
significant  cost  savings  to  the  Federal 
Government. 

(15)  Licenses.  The  costs  of  FederaL 
State,  or  local  licenses  which  are 
required  for  the  grantee  to  operate  and 
maintain  completed  facilities  are  not 
eligible.  Meeting  the  requirements  for 
licenses  is  the  responsibility  of  the 
grantee. 

(16)  Permits.  The  costs  of  Federal, 
State,  or  local  permits  which  are 
required  to  perform  eligible  work  are 
eligible. 

(17)  Loss  of  revenue.  Replacement  of 
revenues  lost  as  the  result  of  a  major 
disaster  or  emergency  is  not  eligible  for 
grant  assistance. 

(18)  Excess  utility  costs.  Any  loss  of 
revenue  or  added  costs  or  charges  for 
providing  utility  services  is  not  eligible. 

(19)  National  Guard,  (i)  Eligible: 

Actual  projects  paid  by  the  State  not 
otherwise  federally  fimded  for  work 
undertaken  by  the  National  Guard  on  a 
project  basis,  including  salaries  of 
National  Guardsmen  directly  engaged  in 
project  work  or  supervision,  when  such 
projects  are  approved  in  advance  by  the 
Regional  Director. 

(ii)  Not  eligible:  Use  of  National 
Guard  for  public  safety,  or  other  security 
measures. 

(20)  Cooperative  agreements,  (i) 
Eligible:  Costs  for  work  performed  under 
cooperative  arratigements  between 
State  or  local  governments,  but  limited 
to  those  direct  costs  of  the  performing 
entity,  which  would  be  eligible  if  the 
applicant  had  performed  the  work. 

(ii)  Not  eligible:  Costs  for  work 
performed  under  arrangement  between 
a  State  or  political  subdivision  of  a  State 
and  a  Federal  agency,  except  when 
approved  in  advance  by  the  Regional 
Director. 

(21)  Work  performed  by  service, 
fraternal,  and  other  similar 
organizations  which  do  not  normally 
contract  their  service  for  disaster  relief, 

(i)  Eligible:  Only  out-of-pocket  costs  for 
equipment,  materials,  and  supplies  used 


or  consumed  in  the  performance  of 
eligible  work. 

(ii)  Not  eligible:  Wages  or  salaries  of 
member  personnel  engaged  in  disaster 
relief  activities. 

(22)  Prison  labor,  (i)  ^igible:  Out-of- 
pocket  costs  to  an  eligible  applicant  of 
prison  labor  performing  eligible  disaster 
work,  limited  to  the  amount  paid  the 
prisoners  in  accordance  with  rates 
established  prior  to  the  disaster,  and  the 
cost  of  transportation. 

(ii)  Not  eligible:  Costs  of  food,  lodging, 
and  guards.  Also,  any  costs  for  prison 
labor  utilized  by  a  contractor. 

(23)  Private  nonprofit  organizations,  (i) 
Only  catergorical  grants  may  be 
approved  by  the  Regional  Director  for 
such  eligible  grantees.  No  payment  will 
be  made  for  any  work  which  was  not 
within  the  scope  of  responsibility  of  the 
eligible  private  nonprofit  organization 
prior  to  the  major  disaster. 

(ii)  Such  grants  shall  not:  (A)  Be  used 
to  pay  any  part  of  the  cost  of  facilities, 
supplies,  or  equipment  which  are  to  be 
used  primarily  for  sectarian  purposes;  or 

(B)  Be  used  to  pay  costs  to  repair  or 
replace:  any  facility,  equipment,  or 
supplies  used  primarily: 

(7)  For  religious  worship, 

[2]  For  religious  instruction,  or 

(5)  In  connection  with  any  part  of  the 
program  of  a  school  or  department  of 
divinity. 

(24)  Negligence.  No  Federal 
reimbursement  shall  be  made  to  any 
applicant  for  damages  caused  by  its 
own  negligence,  by  the  negligence  of 
any  interested  public  or  private 
organization  or  entity  that  is  a  direct 
grant  recipient,  or  by  any  contractor. 

(25)  Interest  and  other  financial  costs. 
Interest  on  borrowings  (however 
represented),  bond  discounts,  cost  of 
financing  and  refinancing  operations, 
and  legal  and  professional  fees  paid  in 
connection  therewith  are  not  eligible. 

(26)  Governor’s  expenses.  The  salaries 
and  expenses  of  the  Office  of  the 
Governor  of  a  State  or  the  chief 
executive  of  a  political  subdivision  are 
considered  a  cost  of  general  State  of 
local  government  and  are  not  eligible. 

(27)  Legislative  expenses.  Salaries  and 
other  expenses  of  the  State  legislature  or 
similar  local  governmental  bodies  such 
are  county  supervisors,  city  councils, 
school  boards,  etc.,  whether  incurred  for 
purposes  of  legislation  or  executive 
direction,  are  not  eligible. 

(28)  Legal  fees  required  in  the 
achninistration  of  the  grant  are  eligible. 
Legal  services  furnished  by  the  Chief 
legal  office  of  a  State  or  local 
government  of  this  staff  solely  for  the 
purpose  of  discharging  his  general 
responsibilities  as  a  legal  officer  are  not 
eligible.  Legal  expenses  for  the 


prosecution  of  claims  against  the 
Federal  Government  are  not  eligible. 

(29)  Other.  Any  costs  not  allowable 
under  OMB  Circular  74-4  are  ineligible 
for  FEMA  reimbursement. 

(30)  Interest  on  Advances.  Interest 
earned  on  advances  of  Federal  funds 
shall  be  remitted  to  FEMA  except  for 
interest  earned  on  advances  to  States  or 
instrumentalities  of  a  State  as  provided 
by  the  Intergovernmental  Cooperation 
Act  of  1968  (Pub.  L  90-577)  and 
advances  made  to  tribal  organizations 
pursuant  to  section  102, 103,  or  104  of  the 
Indian  Self  Determination  Act  (Pub.  L 
93-638). 

(b)  Work  by  applicant’s  own  forces. 

(1)  In  addition  to  the  provisions  of  44 
CFR  205.76(a),  this  section  provides 
criteria  for  eligibility  of  costs 
specifically  applicable  to  work  by  the 
applicant's  own  forces,  hereinafter 
referred  to  as  force  account 

(2)  Personnel,  (i)  Gross  salaries  or 
wages  (including  overtime)  of  extra 
employees  of  the  applicant  or  grantee 
are  eligible  when  the  employees  are 
engaged  in  the  performance  of  eligible 
work,  but  not  to  exceed  the  going  wages 
paid  locally  for  such  work. 

(ii)  Gross  salaries  or  wages  (including 
overtime)  of  regulM  employees  of  the 
applicant  or  grantee  are  eligible  for 
reimbursement,  but  not  to  exceed  the 
going  wages  paid  locally  for  such  work 
except  the  following  types  of  ineligible 
costs: 

(A)  Regular  salaries  or  wages  of 
regularly  employed  policemen  and 
firemen  and  of  other  regular  employees 
whose  duties  do  not  change  because  of 
the  disaster.  Examples  are  levee 
patrollers,  pumping  plant  operators,  and 
building  inspectors. 

(B)  Regular  salaries  of  supervisory 
personnel  other  than  working  foremen 
engage  primarily-and-continuously  in 
field  supervision  of  eligible  work. 

(C)  All  payroll  costs  above  each 
employee’s  gross  pay. 

(3)  Equipment,  (i)  The  FEMA  Schedule 
of  Equipment  Rates,  or  an  alternative 
Schedule  of  Equipment  Rates  approved 
by  the  Associate  Director,  is  applicable 
to  all  reimbursements  for  equipment  that 
is  publicly-owned  or  owned  by  other 
grantees. 

(ii)  For  vehicles  or  equipment  utilized 
by  police,  firemen,  and  other  employees 
whose  duties  do  not  change  because  of 
the  major  disaster  or  emergency,  only 
disaster-related  actual  costs  in  excess  of 
average  costs  for  the  same  period  of 
time  for  the  pervious  three  years,  based 
on  auditable  records  are  eligible. 

(iii)  For  permanently  installed  fixed 
equipment,  such  as  pumping  stations, 
only  disaster-related  actual  costs  in 
excess  of  the  average  costs  for  this  same 
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period  of  time  for  the  previous  three 
years,  based  on  auditable  records  are 
eligible. 

(c)  Contract  work.  (1)  Eligible: 
Reasonable  costs  for  work  performed  by 
private  contractors  on  eligible  projects 
contracted  for  in  accordance  with  State 
or  local  statutes. 

(2)  Not  eligible:  Costs  incurred  under 
the  following  types  of  contracts  unless 
the  Regional  Director  determines,  on  a 
case-by-case  basis,  that  reimbursement 
of  reasonable  actual  costs  of  eligible 
work  is  in  the  best  insterests  of  the 
government: 

(1)  Cost-plus-percentage-of-cost 
contracts 

(ii)  Contracts  containing  a  provision 
which  makes  payment  for  eligible  work 
contingent  upon  reimbursement  under 
the  Act. 

(iii)  Contracts  with  any  contractor 
included  on  any  FEMA  listing  of 
debarred  contractors. 

(d)  Emergency  work.  (1)  General.  In 
addition  to  provisions  of  44  CFR  205.76, 
(a),  (b)  and  (c),  these  specific  criteria 
apply  to  emergency  work  under  the  Act. 

(2)  Engineering  and  design.  For 
emergency  work  such  services  are 
usually  not  necessary  and  Federal 
reimbursement  may  not  be  justified.  The 
provisions  of  44  CFR  205.76{ej(2)  are 
also  applicable  to  any  engineering  or 
design  services  related  to  emergency 
work. 

(3)  Debris  removal.  No  Federal 
reimbursement  will  be  made  to  an 
applicant  for  its  reimbursement  of  an 
individual  or  private  organization  for  the 
cost  of  removing  debris  from  his/her 
own  property  except  those  public 
entities  and  private  nonprofit 
organizations  eligible  under  section 
402(b)  of  the  Act. 

(4)  (Reserved.) 

(5)  Emergency  pumping. 
Reimbursement  for  emergency  pumping 
shall  terminate  promptly  after  the  river 
or  stream  has  crested,  except  for 
removal  of  trapped  water  posing  an 
immediate  threat  to  public  health  and 
safety. 

(6)  Access  to  water  control  facilities. 
Emergency  repairs  to  roadways  along 
the  top  of  a  water  control  facility  shall 
not  exceed  that  required  to  provide 
access  for  emergency  work  or  that 
which  existed  prior  to  this  major 
disaster  or  emergency. 

(7)  Vector  control.  Only  disaster- 
related  actual  costs  in  excess  of  the 
average  cost  for  the  same  period  of  time 


during  the  previous  three  years  are 
eligible  when  vector  control  is  approved 
in  the  public  interest. 

(e)  Permanent  work.  (1)  General.  In 
addition  to  provisions  of  44  CFR  205.76 
(a),  (b),  and  (c),  these  specific  criteria 
apply  to  permanent  work  under  Section 
402  of  the  Act. 

(2)  Engineering  and  design. 
Reimbursement  for  eligible  engineering, 
planning,  design,  supervision,  or 
inspection  services  is  based  upon  actual 
direct  costs  but  shall  not  exceed  the 
amount  approved  on  the  project 
application,  or  on  a  supplemental 
project  application.  The  Regional 
Director  may  approve  special  services, 
such  as  engineering,  surveys,  soil 
investigations,  resident  engineers,  and 
additional  construction  inspection  when 
justified. 

(3)  Feasibility  studies.  Feasibility 
studies  may  be  reimbursable  under  the 
Act  when  approved  in  advance  by  the 
Regional  Director.  Costs  for  feasibility 
studies  primarily  concerning  alternate 
facilities,  betterments,  or  post-disaster 
programs  or  any  project  approved  for 
flexible  funding  are  not  eligible  for 
reimbursement  under  the  provisions  of 
the  Act. 

(4)  Environmental  review.  Costs 
incurred  by  an  applicant  to  perform  an 
environmental  review  and  assessment 
are  not  eligible  without  prior  approval 
by  the  Regional  Director.  Refer  also  to 
44  CFR  Part  10. 

(5)  Disaster  proofing.  The  eligible 
costs  of  disaster  proofing  are  limited  to 
minor  measures  to  make  the  affected 
features  of  a  facility  or  structure 
disaster-resistant.  Eligible  costs  of 
disaster  prooHng  shall  not  exceed  a 
small  percentage  of  otherwise  eligible 
costs  of  restorative  work  being  disaster 
proofed,  unless  approved  by  the 
Associate  Director  under  unusual 
circumstances  on  a  case-by-case  basis. 

(6)  Relocations.  When  the  Regional 
Director  has  approved  replacement  of  a 
facility  at  a  new  location  under  section 
402  of  the  Act,  the  costs  of  acquiring  the 
site  plus  providing  to  the  site  road 
access,  utilities,  and  communication 
lines  are  the  owner's  responsibility  and 
are  not  eligible.  The  costs  of  replacing 
the  facility  at  the  new  approved 
location,  otherwise  eligible  under  the 
Act,  are  reimbursable. 

(7)  Warranties.  Additional  costs  to 
provide  warranty  or  guarantee  of  any 
repaired  or  replacement  items  or 
facilities  are  not  eligible  for  Federal 


reimbursement.  However,  after  applying 
for  relief  from  the  contractor, 
manufacturer,  or  supplier,  the  applicant 
or  grantee  may  appeal  to  the  Regional 
Director  for  any  grant  assistance  that  he 
can  justify  as  disaster  related. 

(8)  Projects  imder  construction,  (i) 

Only  categorical  grants  may  be 
approved  for  those  facilities  under 
construction  when  damaged  or 
destroyed  by  a  major  disaster.  Federal 
reimbursement  shall  not  exceed  the  net 
eligible  costs  to  the  applicant,  to  a 
private  nonproHt  organization  or  entity, 
or  to  the  contractors  in  restoring  a 
facility  to  substantially  the  same 
condition  as  existed  prior  to  the  major 
disaster. 

(ii)  In  addition  to  other  provisions  of 
44  CFR  205.76,  the  following  are  not 
eligible: 

(A)  Repair  or  replacement  of  the  site. 

(B)  Repair  or  replacement  of  mobile 
construction  equipment. 

(C)  Project  operation  and 
maintenance. 

(D)  Idle  construction  equipment 
ownership  expense  or  loss  of  revenue 
because  of  damages  to  construction 
equipment  or  for  other  reasons. 

(E)  Contractors’  administrative  or 
overhead  costs  not  directly  related  to 
eligible  work  including  computer  costs. 

(F)  Costs  covered  by  insurance 
settlements  or  salvage,  including 
reimbursement  which  might  be  received 
from  any  other  private.  State  or  local 
government,  or  Federal  agency. 

(G)  Contractor’s  profit  in  those 
instances  where  the  contractor  is  the 
beneficiary  of  the  Federal  assistance. 

(H)  Losses  resulting  from  delays  in 
completion  of  the  work  such  as  contract 
penalties  or  loss  of  revenue. 

(I)  Costs  of  disaster  proofing. 

(9)  Timber  removal,  (i)  Eligible  costs: 

(A)  Reimbursement  for  eligible  expenses 
actually  incurred  in  the  removal  of 
damaged  timber  subject  to  verification 
by  inspection  and  audit. 

(B)  Costs  of  repair  or  construction  of 
temporary  roads  approved  by  the 
Regional  Director  as  necessary  for 
access  to  damaged  timber  for  removal. 

(ii)  Ineligible  costs:  (A)  Estimated 
salvage  value  of  timber  destroyed  by 
burning  or  otherwise  by  the  claimant  in 
lieu  of  practicable  salvage  operations. 

(B)  Costs  of  timber  removal  for  which 
the  Regional  Director  determines 
salvage  or  insurance  recoveries  by  the 
claimant  are  applicable. 

(C)  Debris  removal  other  than 
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provided  in  approved  work  practices  for 
primary  purpose  of  timber  removal. 

(iii)  Maximum  Payment:  Maximum 
payment  for  completed  approved  work 
practices  will  be  based  on  the  following: 

(A)  Construction  of  apprpved 
temporary  access  roads  for  salvage  of 
damaged  timber.  100%  of  eligible  costs 
not  to  exceed  $60.00  per  thousand  linear 
feet. 

(B)  Drum  chopping:  100%  of  eligible 
cost  not  to  exceed  $100.00  per  acre. 

(C)  Prescribed  burning:  100%  of 
eligible  cost  not  to  exceed  $5.00  per 
acre. 

(D)  Raking,  windrowing  and  burning: 
100%  of  eligible  cost  not  to  exceed 
$140.00  per  acre. 

Any  payment  will  be  minus  any 
residual  salvage  value,  insurance 
recoveries  or  other  cost-share  payments 
related  to  timber  removal. 

Issued  at  Washington,  D.C. 

William  H.  Wilcox, 

Associate  Director,  Disaster  Response  and 
Recovery,  Federal  Emergency  Management 
Agency. 
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